EDUCATION LAW INTO PRACTICE

ABILITY TRACKING: WHAT ROLE FOR THE COURTS?*
by ‘

- KeEviN GG, WaLNER, J.D., PRD.**

School boards and other local-level educational policy makers have, in
the past, had considerable. discretion in crafting curriculum in response to
perceived local needs. Accordingly, schools often have different programs, or
“tracks,” that are intended to prepare students for, e.g., college or a vocation.
But state-leve} policy makers have begun prescribing detailed standards to be
taught by all:schools and mastered by all stadents, And courts have begun
interpreting: state: constitutional .adequacy mandates to require that :students
~ be provided with an opportunity to learn the state standards. In this note, I
present an overview of Jegal precedent concerning court challenges to ability
tracking, a practice often favored by local decision-makers, I then summarize
the .results ‘of some of my own-recent research and discuss some new.
developments on the legal-front, concerning the possible legal requirement
-that schools provide adequacy at every level within a structure of curriculum
differentiation. Finally, I discuss some implications for practitioners.

PAST CHALLENGES

Tracking is very common in the nation’s schools but has been long
identified as a crucial source of inequality of opportunity.! It is the practice of
‘placing students-in stratificd classes (c.g:, remedial English, general: English,
and college prep English), based on the students’ perceived abilities. So-
called “raciat tracking” is a recognized form of second-generation discrimina-
tion, whereby students are resegregated into different tracks, all within
otherwise desegregated school sites.? Racial tracking has been chalienged in
isolated instances over the past four decades. '

While various. state and local legal authorities have the potential to play
important roles in tracking litigation, the weight of such litigation has relied
on the federal Equal Protection Clause and {to a lesser extent) on Title VI of
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the Civil Rights Act of 1964 In the former category, one finds Hobson v.
Hansen,® in which the court’s finding of intentional discrimination was
grounded in significant part upon the district’s use of tracking. T\vcnty—seifen
years later, the court in People Who Care v. Rockford Board of Education
Scheol District No. 205° reached a similar conclusion. In both these cases, the
court found evidence of intentional discrimination.

In several other cases, challenges to tracking arose in litigation subse-

quent. to the implementation of a desegregation order. For instance, the
court in United States v. Yonkers Board of Education® determined that the
district’s tracking practices were vestiges of prior discrimination. In such
cases, plamntiffs argue that school districts turn to tracking as a means of
resegregating students within schools that have been desegregated puisuant
to court order. In fact, several courts have noted that the tracking systems in
question sprouted up at the time of (and in apparent reaction to) forc;e(:l7
integration of schools. (See Moses v. Washington Parish School Beard,
Simmaons on Behalf of Simmeons v. Hooks®) Similarly, many of these -courts
have denounced the use of testing. as a basis for grouping or placement in
these recently desegregated schools (Singleton v. Jackson Municipal Separate

" School District;? United States v. Board of Education. of Lincoln County;"*

United States v. Tunica County Schoel Dist.;'' see also Hobson, in whichi the

court questioned the validity and accuracy of tests used for placement).

When plaintiffs move to modify desegregation ordfers to respogd to
resegregation caused by tracking, racially disparate grouping in a previously

segregated school system is generally held invalid unless the district can.

demonstrate that the tracking system (a) was not based on the present results
of past segregation (i.c., was not a vestige) or (b) would lzcmedy the present
results of past segregation by providing enhanced educational opportunities
(McNeal v. Tate County School District™).

Despite the result in McNeal itself (finding the tracking system 1-mconsti-
tutional), several courts have used this test to conclude that, since the
particular children now being tracked had never attended segregated schools,
the earlier discrimination could not be blamed for the present disparate
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impact of tracking. (Georgia State- Conference- of Branches of NAACP v.
Georgia;® Montgomery v. Starkville Mun. Separate School Dist.;™ Quarles v,
Oxford Mun. Separate School Dist®) Most recently, however, in Simmons v.
Hooks, the court applied the McNeal test in a much léss deferential way,
relying on expert testimony in finding that the tracking system would not
remedy the results of past discrimination by providing better educational
opportunities, :

RECENT RESEARCH
I recently studied tracking in four school districts (San Jose, California;
Wilmington, Delaware; Woodland Hills, Pennsylvania; and ‘Rockford, Illi-
nois) and found a clear pattern of discrimination.® All four districts ‘were

racially diverse and were all operating under court-ordered desegregation
plans. . ' : oo

In theory, the process of tracking children -is supposed to facilitate
learning by separating them-into groups, so that they ‘are taught alorgside
peers of similar ability:and apart from these 'with higher:or lower abilities. In °
the four school districts I studied; students with an extraordinarily 'wide range’ -
of ability levels—as ‘measured by standardized tests such as the 'sixth grade -
Towa Test of Basic Skills (ITBS) and California Test of Basic Skilts (CTBS)—
were placed together in remedint-college preparatory and advanced aca- -
demic courses. ' : ' : '

In all of the districts, early judgments about the students’ capacities

- persistéd throughout their school careers, and placements, once made,

tended totake on a life of their own. Lower-tracked studerits were caught in
a downward cycle—their education failed to prepare them in terms of
knowledge and skills, and their transcripts reflected missing prerequisites for
later courses. Labels became fixed, internally for students themselves and
externally for teachers, counselors and other students. :

Racial sorting through the tracking systems occurred in these districts
even among students with comparable achievement. That is, the dispropor-
fionate placement of African-American and Latino students in low-track
classes, and the corresponding exclusion of these students from high-track
¢lasses, went above and beyond any effect attributable fo prior measured
achievement. :

Finally, analyses of data from the four districts demonstrate that just one
year of differential track placement has a strong effect. Students placed in
low tracks immediately fall behind their high-track counterparts, and the
achievement gap remains and even increases over subsequent years. As a
policy matter, this negative impact of low-track placement is even more
important than the proof of racial discrimination among students of compa-
rable prior achievement. It raises the question of why any student, of
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